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“The waste water does not serve as a dilutant, cut-ting agent or
carrier medium for the cocaine base. It does not ‘facilitate the
distribution’ . . . of the cocaine in that cocaine is not dependent
ability analysis should be used to determine drug quantitie on the water for ingestion, and unllke_ad|lutantor cutting agent,
the waste water does not in any way increase the amount of drug

for mandatory minimum sentences under 21 U.S.C ) . o o
§841(b). Two defendants in a large drug conspiracy epé/anable at the retail level. The liquid, with just a trace of
: caine base, is merely a by-product of the manufacturing

subjectto ten-year minimum terms if they were held respon iGRE ith ket val T d the statut
for the full amount of drugs distributed by the conspir-ac rocess with no Use or market vaiue. . . . 10 read the statute or

21 U.S.C. 8846 and 841(b). However, under the Guidelin _hapmar[v. U'.S"lll S. Ct._1919 (1991)] as requiring inclu-
reasonable foreseeability analysis a smaller quantity of drag®” of the We!ght of all mixtures, whether or not th_ey are
would be attributed to them and their sentences woul eable,mgesﬂble,ormarke_table_, Ieads”to absurd and irrational
significantly lower. The district court sentenced them to tﬁSSUItS c_ontrary to congressional intent.’).
mandatory term using the full amount from the conspiracy peeCutlineat 11.B.1.
also imposed alternative sentences under the Guidelines. ; ; SN A

The appellate court held that it was improper to auto ag?eneral Appllcatlon PrmCIpleS
cally use the full amount of drugs from the conspiracy f0$ENDTEC':\'CC':NG '_:AF]CTI((;RS b hat af . q
purposes of the mandatory minimum. The court looked t -.C. Circuit holds en banc that, after granting a reduc-

statutes and legislative history to “conclude that the (%%n for acceptance of responsibility, the sentencing court

reasonable interpretation of the relevant statutory prOViSiO.Wéy consider defendant’s decision to go to trial when pick-

requires a sentencing court to assess the quantity of nar dﬂgsthe sgnten_celz W'th'g the %mdelln_?hrar(;gd:)_efendant was d
attributable to each coconspirator by relying on the princi Ig nvicted at trial on a drug charge. The district court granted a
set forth inPinkerton[v. U.S.328 U.S. 640 (1946)]." To holg S3E1.1 reduction, but expressed reservations about giving

adefendant liable for acts of other conspirators Upitéerton defendant the full benefit of the two-point reduc-tion in light of
“the act must be ‘done in furtherance of the conspiracy’ an Bis gom9 tohtrlal when Pe, I|<n efflec(;, had nofdefense,_bz_ilnd Iat;:r
reasonably foreseen as a necessary or natural consequ nfage a ‘rather meager” acknowledgmentof responsibility. T 1
the' conspiracy.” court stated that, if defen_dant had pled guilty before trla_l, it
The relevant conduct section of the Guidelines “incorp _oulo,i’ bha\t/)e senterlcr?d him :thhe very tl)olttom Of. the Gl:j'ge'
rates the concept of reasonable foreseeability as described ! utbecause "the case did go to trial, | am going to add an
itional six months to the guideline sentence that | intend to

Pinkertorf and should be used to “determine the applicatio ,, .
§841(b) for a defendant who has been convicted of § 846. THwose,” and sentenced defendantto 127 months instead of 121.
' e original appellate panel affirmed, rejecting defendant’s

court held that “in order to apply §841(b) properly, a distri 5 ; _ e A
t t first Iv the principles Binkert tforth i claim that he was punished for exercising his Sixth Amendment
e olovant contt Somtion of he Sentencing. Guidelinght t trial. U.S. v. Jone973 F.2d 928 (D.C. Cir. 1992) [5

the relevant conduct section of the Sentencing Guidelin
U.S.S.G. §1B1.3, to determine the quantity of narcotics reas SU#3]. , «

ably foreseeable to each coconspirator within the scope i The_ en banc court aff'rm?d' _alt_hough on narrower grounds.
agreement. If that amount satisfies the quantity indicated"jn: [I]T[ Is clear . . .tha’g the d'St“Ct]que co_uld not properly be_
§841(b), the district court must impose the mandatory mi _esc_nbe_d as enhanc,mg de_fgndants p_umshment. Instead, in
mum sentence absent a higher sentencing range resultin ﬁ:BHIS'de”ng gippellant S deC|_S|on to admit guilt on’ly é?fte_r con-
application of the Sentencing Guidelines. If the quantity is ledgtion, the judge merely V|ewe(_1I the appellant_s timing as
than that set forth in § 841 (b), the statutory mandatory mini Lﬁﬁrt_lnent tothe scope of the benefit he should receive. The judge
sentencing provision would not apply.” ecided he should give appellant less of a benefit than he would

The court held that the alternative sentences imposed H?]%Ye allowed an otherwise id_er_r_tical defendant W.ho s_howe_zd
the Guidelines in this case were proper, and remande gigater acceptance of responsibility by acknowledging his guilt

: t an earlier stage.”
amendment of the judgments. a . : .
U.S.v. IrvinNo. 91-5454 (4th Cir. Aug. 23, 1993) (Wilkins, The court added that, looking at the pre-adjustment guide-
3) line range as a “baseline sentence,” “the sentencing judge

. appears simply to have given the defendant four-fifths of the
SeeQutlineat I1.A.2 and 3. possible credit for acceptance of responsibility (24 out of 30
CaLcuLAaTING WEIGHT oF DruGs possible months), explaining that if Jones had shown greater

U.S. v. Johnsomo. 91-1621 (7th Cir. July 29, 1993) (Lay evidence of contrition (in this instance by pleading guilty), the
Sr. J.) (Remanded: For defendant convicted of possession \wittge would have made a greater adjustment.” It was “legally
intent to distribute cocaine, it was error to include the weightm@ievant (and constitutionally unobjectionable)” for the district
waste water in which a small amount of cocaine base was mixedge to conclude that, “within the 121-151 month range the
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Fourth Circuit holds Guidelines’ reasonable foresee-
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judge was bound to work within, Jones’s limited remordhis section as encompassing both phenomena because drug
deserved only a 24-month reduction.” rehabilitation necessarily presupposes drug dependence. ... A
U.S.v.Joned\o.91-3025 (D.C. Cir. July 2, 1993) (en banojeparture based upon drug rehabilitation re-wards drug depen-
(Williams, J.) (three judges dissenting). dency because only a defendant with a drug abuse problem is
SeeQutlineat I.C and Ill.E.4. eligible for the departure. For this reason, we hold the Guide-
lines do not contemplate drug rehabilitation as a grounds for

U.S. v. JenkinsNo. 91-3553 (6th Cir. Aug. 20, 199 )dizgtlilriﬁee;te\'}l'grgrj circumstances.”).
(Joiner, Sr. Dist. J.) (Remanded: It was error to attribut %o R
defendant all drugs distributed by the conspiracy on the basisU.S. v. GaitherNo. 92-3222 (10th Cir. July 23, 1993)
that defendant “certainly could have reasonably foreseen” s@Brorby, J.) (Reversed, in light diegler, departure based on
amounts: “foreseeability is only one of the limitations on theost-offense drug rehabilitation, but remanded for further find-
ability of the court to charge one participantin a conspiracy withgs on defendant’s claim that departure was also based on his
the conduct of the other participants. . . . Another limi-tation 6@xceptional acceptance of responsibility.” Such a departure is
the court’s ability to charge a defendant with the condugt pfoper only if “the district court finds the acceptance of respon-
others is that the conduct must be in furtherance of the execugitlity to be so exceptional that it is ‘to a degree’ not considered
of the ‘jointly undertaken criminal activity.” Thus, the districtoy U.S.S.G. 3E1.1.").
court must also determine “the scope of the criminal activi§eeOutlineat VI.C.4.c.

[defendant] agreed to jointly undertake.”). U.S. v. Sclamo997 F.2d 970 (1st Cir. 1993) (Affirmed:
SeeOutlineat 1.A.1 and I1.A.2. “Applying the modified standard of review for such cases
recently announced id.S. v. Riverd, 994 F.2d 942 (1st Cir.
Departures 1993), the district court properly departed downward—from the
MiTicaTING CIRCUMSTANCES 24-30 month range to probation with six months’ home con-
U.S. v. Restrepd\o. 92-1631 (2d Cir. July 26, 1993)finement—for defendant’s unusual family circumstances. De-
(Kearse, J.) (Remanded: Although consideration of alienagégadant had been living with a divorced woman and her two
not prohibited by the Guidelines, it was improper to depaghildren since 1989, and had developed a special relationship
downward for defendant who faced deportation and othgith the woman’s son that had helped ameliorate the son’s
collateral consequences due to his status as a permanent resséeiolus psychological and behavioral problems. Evidence
alien. Consideration of “national origin” is prohibited bythat the son “would risk regression and harm if defendant were
§5H1.10, p.s., but national origin “is not synonymous witincarcerated amply supports the district court’s deter-mination
‘alienage,’ i.e., simply not being a citizen of the country| ithat Sclamo’s relationship to James is sufficiently extraordinary
which one is present. . . . Thus, the prohibition against congislsustain a downward departure.”).
eration of national origin does not constitute a prohibiticBeeOutlineat VI.C.1.a.
against consideration of alienage. . . . [T]o the extent [that o
alienage is a characteristic shared by a large number of perdo@termining the Sentence
subject to the Guidelines, it is a characteristic that, for sen eP%iES
ing purposes, is not ‘ordinarily relevant.’ It remains, however, 'y s v. Turner,No. 93-1148 (7th Cir. July 14, 1993)
a characteristic that may be considered if a sentencing cqifisterbrook, J.) (Remanded: The required cost-of-imprison-
finds that its effect is beyond the ordinary” in nature or degrégent fine, § 5E1.2(i), is authorized by statute. Case is remanded,
In this case, however, “none of the bases relied on by the disfiiglvever, because the district court imposed the fine after
court, i.e., (1) the unavailability of preferred conditions| Ginding that defendant was unable to pay a punitive fine under
confinement, (2) the possibility of an additional period| &f 5E1 2(a) and (c). Although the appellate court declined to hold
detention pending deportation following the completion| @hat a cost-of-imprisonment fine may never be imposed unless
sentence, and (3) the effect of deportation as banishment i@ nitive fine is imposed first, it concluded that if defendant

(“possibility of deportation is not a proper ground for depageeoytiineat V.E.2.
ture”); U.S. v. Ceja-Hernande895 F.2d 544, 545 (9th Cir.

1990) (reversed upward departure based on fact that anticipfg@bation and Supervised Release

deportation after release precluded imposition of fine or s pﬁ'-
vised release). EVOCATION OF PROBATION FOR DRUG POSSESSION
U.S. v. Sos&®97 F.2d 1130 (5th Cir. 1993) (Affirmed: In

SeeQutline generally at VI.C.4.b. . . :
sentencing defendant for revocation of probation for drug

U.S. v. ZieglerNo. 92-3242 (10th Cir. July 23, 1993)possession to “not less than one-third of the original sentence,”
(Brorby, J.) (Remanded: District court improperly departetB U.S.C. § 3565(a), “original sentence” refers to the length of
downward for defendant’s post-offense drug rehabilitatioprobation and is not limited to the maximum original guideline
“[W]e hold drug rehabilitation is taken into account for sentensentence.).
ing purposes under U.S.S.G. 3E1.1 (1991) and, therefore, Three courts have now held that “original sentence” refers
rehabilitation is generally an improper basis for departured probation; four have held it is limited to the original guide-
Even in extraordinary or unusual cases rehabilitation is nolire sentence. The Supreme Court granted certiorari in one of
proper basis for departure: “Although [§ 5H1.4, p.s.] explicithhe latter caseSee U.S. v. Grandersd 3 S. Ct. 3033 (1993).
refers to drug dependence, not drug rehabilitation, we interpdeieOutline at VII.A.2.
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